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Abstract—Construction projects can be implemented under
various contractual and organizationa systems. They can be divided
into two groups: systems without the managing company where the
Client manages the process, and systems with the managing
company, where management is entrusted to an external company. In
the public sector of the Polish market there are two ways of ddivery
of construction projects with the participation of the manager: one is
to assign operations to another party, the so called Project Supervisor,
whilst the other results from the application of FIDIC conditions of
contract, which entail appointment of the Engineer. The decision is to
be made by the Client and depends on various factors. On the public
procurement market in Poland the selection of construction project
manager boils down to awarding the contract for such a service. The
selection can be done by one of eight public procurement procedures
identified by the procurement law. The paper provides the analysis of
96 contracts for services awarded in 2011, which employed
construction management. The study aimed to investigate the
methods and criteria for selecting managers, applied in practice by
the Polish public Clients.

Keywor ds—construction management, construction services,
methods and criteria of tender selection, public procurement

I. INTRODUCTION

HERE are a number of construction delivery systems on

the market. It is up to the Client which oneis selected, and
it depends on many factors including the nature of the capital
(public or private), experience in delivery of construction
projects or nature of business. Project delivery systems can be
divided in many ways. One possibility is to divide them into
two groups. systems without a managing company such as a
system of partial delivery, a system of general delivery and a
design & build system, and systems with a managing
company: construction management, management contracting
and project management. The first group involves the Client
responsibility to manage the process; he is engaged in the
project and maintains a great dea of control over its
implementation. In this case, the Client signs the contracts
with partid or general contractors, coordinates works and
ensures the proper progress of works. The second group of
construction delivery systems is characterized by the
participation of an additional party in the construction process,
providing a specific management services. This solution is
most often chosen by the Clients, whose staff is not properly
qualified, i.e. inexperienced Clients.
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In each system of this group it is the manager who
undertakes to coordinate works associated with the project
delivery on behaf of the Client. Depending on the system
adopted, the scope of the manager’s activities may differ. The
role of the manager can only be confined to managing
construction works performed by subcontractors with whom
the Client directly signs the contracts (Construction
Management System) or to advising to the Client and
coordinating the project from the stage of planning, through
implementation of works until obtaining the permission to use
(Project Management System). In this system, the contracts
with various entities involved in the project delivery can
optionally include either the Client or the manager.
Descriptions of these systems can be found in [1] - [4].

Public Clients in Poland opting for construction project
delivery in the system with the managing company will be
obliged to select the company in accordance with the Act of
29 January 2004 Public Procurement Law (consolidated text,
Laws of 2010 No. 113, item 759 and No. 161, item 1078, as
amended) [5]. The selection of managing company is reduced
to awarding the service, involving the services of the manager
during implementation of the construction project.

This article ams to study and evaluate management
company selection methods used by the Polish Clients in the
scope of public procurement.

Il. ROLE AND DUTIES OF A MANAGING COMPANY IN THE
CONDITIONS OF POLISH PUBLIC PROJECTS

A popular way to deliver public construction projects in
Poland with the participation of a manager is to assign the
Client's activities to another party, the so caled Project
Supervisor. A definition of a Project Supervisor can be found
in the Polish standard of April 25, 2000 — PN-ISO 6707-
2:2000 Construction - Terminology - Terms used in contracts
[6]. The Project Supervisor was defined as an organizational
entity paid by and acting on behalf of the Client, responsible
towards him for the organization and coordination of all
parties involved in the project. In line with this definition, the
Project Supervisor organizes, coordinates and settles all
phases of investment process but he does not perform them.
Therefore, he is not obliged to proceed with the project, but to
undertake specific actions (in place of the Client), which lead
to project completion [7]. While we can find a definition of
the Project Supervisor in Polish legidation, there is no
relevant legidation (laws or regulations), which regulate the
scope of his duties and powers. The Client must determine
which range of activities would be entrusted to the Project
Supervisor. Idedly, if the Client identifies specific actions to
be undertaken in reference to subsequent phases of the

1714



International Journal of Business, Human and Social Sciences
ISSN: 2517-9411
Vol:6, No:7, 2012

construction process.The duties of the Project Sig@ may
include inter alia: preparation of formal and ledacuments
necessary to obtain media connection terms and itcomsl
(water, sewage, energy, etc.), determination ofstepe of
project documentation, ensuring the developmeat lmdilding
design, determination of the scope of works, cagyout
activities related to selecting the contractorgjaoizing the
construction process, selecting the constructiomanger,
monitoring the performance of works,
construction financial settlement, performing theeeptance
of works. A much more extensive list of possibl¢iekiof the
Project Supervisor can be found in [7], [8]. Thee@1 must
also make a decision as to what will be the roléhefProject
Supervisor. It can be the Client's representatiaveting on
behalf and for the Client, becoming the authoripeoy but
not a party to the agreements with the designemractors
and suppliers. In this case the Client alone dispasf the
funds, without entrusting this power to the ProjSapervisor.
This type of agreement, in accordance with the @&fcCivil

Code, [9] will be the agreement of due performari€ehe

Project Supervisor acts for and at the expensdefQGlient,

European Union (2004) because they are often recomded
for use in construction projects financed by the fabds. Of
course FIDIC contract conditions have been knowth ased
in Poland before, but mainly in a private sector.

The most common FIDIC conditions of contract used i
Poland are the so-called “Red book” — Condition€ohtract
for Construction, for Building and Engineering Wsrk
Designed by the Employer [11], and the “Yellow Bbck

controlling eth Conditions of Contract for Plant and Design-Buidr$t Ed,

1999); Conditions of Contract for Plant and DesByrild for
Electrical and Mechanical Works Designed by the t€or
[12]. These conditions of contract, introduce arditohal
entity to the organizational chart, namely, the aging
company, referred to as the Engineer (in Polishditmms the
Contract Engineer). The Engineer is not a partg ontract
concluded between the contractor and the Cliente Th
Engineer is therefore not allowed to correct theti@zt or to
release any party from its obligations under thetmact.
During project preparation, performance of workd defects
notification period, the Engineer works (administeand
coordinates the contract) on behalf of the Cliast,a proxy

but on his own behalf, signing agreements with iothend has therefore a number of rights and respditisii

participants in the construction process, thes the so-called
trusteeship agreement. The Client will provide fimancial

These rights and obligations derive from the pattef the
contract and are entered into the agreement betthee@lient

assets and the right to dispose of them to the eBroj and the Engineer. This in turn can be based opatterns of

Supervisor, whilst the same will be responsibletfar failure
to perform or improper fulfilment of obligationy lwesigners,
contractors and suppliers, who are parties to tireeanent.
The Civil Code (art. 628, 629 and 632) provides tioree
forms of payment for services (including Projecp&uwisor’'s
services): fixed price, cost estimate and lump sum.

In the agreements referred to herein, Clients ixeel forice
remuneration most frequently in order not to corebihe
remuneration of the Project Supervisor with the uparation
of other parties involved in the project. Projectlivkry
involving the Project Supervisor with an extensdedinition
of his duties in the subsequent phases of the psasepart of
the overall project management. If his duties wamited to
implementation phase,
provisions it could be compared to the system ofstroiction
management.

Another way of delivery of public projects in Pothrwith
the participation of a managing company in recesdry has
been a system based on the model of terms and ticorgdi
developed by the International Federation of Cdirsyl
Engineers (FIDIC). These contracts are world-widewn
and popular examples of good practice arising fro@ny
years of experience [10]. They are famous for thet that
they reasonably maintain a balance between therezgents
and interests of the parties and equally distrikthie risks,
hazards and liability, according to the approvedt@st
pattern. Precisely defined procedures include #heissues on

a contract such as commencement of work, measutsmen

estimates, variations and claims. FIDIC contraats aot
specified for use in any of the provisions of Polisgislation.
The increase in popularity of FIDIC contracts inbfc
procurement is related to the accession of Polandhe

FIDIC conditions of contract: Client/Consultant Mzad
Services Agreement (the “White Book”).More detait®
FIDIC contracts can be found on FIDIC website [10].
Polish conditions, Clients often develop their owinaft
agreements for the Engineer, as described abowerdicg to
the Civil Code, i.e. trusteeship agreements. It heen
discussed in [13], [14].

When talking about the construction project mansgér
should be noted that a participant in the investrpeocess in
Poland, according to the Building Law [15] — isprad with
the Client, designer and construction manager,sthealled
inspector, whose duty is to is to control the cnngion
manager and progress of works and ensure the proper

then depending on contractuaiplementation of the construction process. A detascope

of the inspector’s duties is specified in the BinggLaw. The
inspector may be the Client's employee with a rexli
expertise and licenses, or can be hired for thipgee. Each
Client is entitled (or with certain types of woriksrequired) to
establish an inspector. Thus, the majority of Pokites are
managed by the inspector, who on behalf of the nClie
supervises the activities of contractors. The &mi of the
inspector under Polish law are usually included tive
responsibilities of the Project Supervisor or thagieer as
specified in FIDIC conditions of contract, if thesstities are
envisaged in the investment process.

[ll. LEGISLATION ON SELECTING THE MANAGING COMPANY
ON THE PUBLIC PROCUREMENT MARKET

As mentioned in the introduction to this paper, setection
of a managing company in delivery of a public peojboils
down to awarding the contract for service. In tingt instance
and pursuant to Article 32 Item 1 of Public Procoeat Law,
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the Client is obliged to estimate with due diligertbe value
of the contract, that is the estimated total remaii@n for the
contractor, less VAT tax (i.e., net value). lase of services
(Article 35, Item 1 of PPL) the contract value $habt be
determined earlier than 3 months prior to the comoamen
of the procurement process. The PPL does not pedaidthe
way of estimating the value of the contract, whiekults n
the Client estimating the value in any way. Detewation of
the estimated contract value is important, as tlienCshall
examine whether it exceeds EUR 14 000- if so, he is
obliged to apply the provisions of the Public Precoent
Law; otherwise lere is no such obligation. Relevi
determination of the estimated contract value ipdrtant for
the Client as well, as he would assess, based ewrdhtrac
value, whether the budget will be sufficient to |
remuneration to the contractor. Selectthe contractor can
proceed by one of eight modes of public procurenigpt
open tendering and restricted tendering, whichttaegorimary
procedures for awarding contracts. The Client maard
contracts by negotiated procedure with publical
competitve  dialogue, negotiated procedure  with
publication, singlesource procurement procedure, reg-for-
quotations procedure or by electronic bidding pdoce only
under the circumstances specified in the Publictemen
Law. A procedure for awardingublic contract is a way k
which the agreement is concluded with the contrabo
performance of services subject to payment. Selgcthe
procedure depends on the conditions and restrespecifiec
in the said Law.

Public Procurement Law [5] pralés that the Clier
chooses the best tender upon evaluation criteggifspd in
the tender dossier. The evaluation criteria (adogrtb art. 91
Item 2 PPL) are the price or price and other ddteglating tc
the object of the contract. The Law ers examples of other
criteria. These are: quality, functionality, teotaliparameter:
using the best available technology in the scope
environmental impact, operating costs, maintenaacel
completion date. The price always has to be onehe
evaluaion criteria but not the only one. The choice diier
tender evaluation criteria should depend on theahpf the
contract, its nature complexity and specificity []. In
addition to defining the criteria, the Client shalso indicate
their importane. This is done by assigning to each of the
relevant percentage rating. Selection of evaluatiiteria anc
their rating is entirely up to the Client and ittlee Client’s
duty to inform the contractor of all the critertzat will apply.
Subjective dteria cannot be used, pertaining to
characteristics of the contractor, and in particula its
economic, technical or financial credibility. Awamg criteria
cannot be changed during the procedure (which doeapply
in case of negotiation).

IV. METHODS AND CRITERIA FORSELECTING THEENGINEER
AND PROJECTSUPERVISOR IN PUBLICPROCURIMENT - THE
RESULTS OF OWN STUD

In order to examine methods applied by public Gieo
acquire companies to manage the project deliverggss, th

results of notices fo awarded contracts for constructi

services, involving the functions of the Engineerd athe

Project Supervisor, which appeared Public Procurement
Bulletins [17, were subject to analysis. The notices of

second half of 2011 were selected for ded analysis. The
Clients represented public sector entities, whielvehbeer

classified by the Public Procurement Law as pulllients

having their registered offices in Pola

During the period under the study, 96 contracts e
awarded of which 62 caerned service contracts for Engin
and 34 for Project Supervisor. It can be implieat tn manage
is chosen when a public project is carried out atiog to
FIDIC procedures, and these impose an obligaticsetecting
the Engineer. These contractsre in 80% co-funded by the
EU whilst in case of contracts with a Project Sujser it was
only 20%. Hence, the Project Supervisor is employgaely
and it does not involve explicitly the contributiasf the
European Union funds. Among the Clients who loy
Project Supervisors are most often public univiesi
institutions of social and health insurance andegoemeni
units (usually minor municipalities). They are tyaliy Clients
who do not have adequate staff and experiencelivedg of
construction projects.

In selecting a company to perform management ses)
the Clients may apply one of eight modes, provitgdthe
law. Procurement modes, commonly used in the rting
period are shown in Fig. 1.
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Fig. 1Modes of procurement for construct project management
services $ource: own study based on data from the Pi
Procurement Bullet)

Fig. 1 shows that the open tendering for awarding pt
contracts for management is the dominant mode. ds
applied in the vast majority of cases (8. The second most
commonly used mode (although only 11%) was a s
source procurement. It should be emphasized that
procedure was used in case of additional contr- most
often, they were awarded to the same contractor
performed the basic atract. The mode of negotiatio
without notice was only used twic- it concerned specific
situations where the proper continuation of projéetivery
required selecting a new management and the cortoatd
not be awarded to the same company, whicd previously
served as the Engineer.
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Table | identifies the values of contracts awarded
Client's estimate) for services involving the puaj
management in the second half of 2011. Suppleme
contracts were not included (additional) awardedeunthe
modes of a singleeurce procurement ainegotiation without
notice.

Table I shows that for the analyzed data set the valt
contracts for the Engineer is usually higher tHam value o
contracts for the Project Supervisor. On averagentiers
were submitted. The minimum number of submittenders
was 1 and the maximum was 15. When selecting ths¢
tender in all analyzed procedures only one critevi@s use!
- the lowest price. Data collected in the Public Bremeni
Office Reports [1Bindicate that 91% (in 200- 90% in 2008
- 89%) ofopen procedures in 2010 was resolved only by L
this criterion. The lowest price criterion was used5% of
the service contracts in 2010. At the same timés itatec
[18], that service contracts are the sectype contracts,
where clients more ften use more criteri- an average of
about four. However, this is not confirmed in thealyzed
cases where the services relate to the construciitustry

In 77% of analyzed cases the price of a selectedetedid
not exceed the contract value. Astt® remaining cases,
selected tender exceeded the value of the contmacan
average of 26%. The maximum difference was as nas
123% and the minimum 1%. Table shows the minimun
maximum and mean values of selected tenders. Eheldies
not inclde supplementary contracts (additional) awal
under a singlesource mode and negotiation without no

The differences between the lowest and the higteester
on analyzed contracts are shown in Fig. 2

TABLE |
VALUES OF CONTRACTS— THE CLIENT’ S ESTIMATES

Value of Engineer services Value of contracts

contracts* [EUR]* [EUR]*
Minimum value 2974.59 5744.42
Maximum value 249 713.35 119 414.87
Mean value 80 927.97 47 754.62

* The amounts have been converted in line with ther&eof the Prim
Minister of 16 December 2011 by the average exohaatg of PLN
against EUR as a basis for converting the valymubfic contracts (1 EUI
=4.0196 PLN)

Source: own study based on dfsan the Public Procurement Bulle

TABLE Il
VALUES OF SELECTED TENDERS

Value of Engineer services Project Supervisor
selected tender* [EUR]* services [EUR]*
Minimum value 2 974,59 5522,94
Maximum valut 249 7133 106 488,2
Mean value 80 927,97 34 804,58

* The amounts have been converted in line with ther&seof the Prim
Minister of 16 December 2011 by the average exchaatg of PLN again:
EUR as a basis for converting the value of pubdictiacts (1 EUR = 4.01¢
PLN)

Source: own study based on dfxtan the Public Procurement Bulle
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Fig. 2Difference between the lowest and the highest (Source:
own study based on data from the Public ProcureBeltétin)

According to he Public Procurement Office [] in case of
service contracts the paadepends on many factors, theret
the difference between the maximum and minimunder
price is the highest hereir-2010, in 33% of cases it exceec
up to 100%. The difference between the lowest dgtiest
tender price in 20% of the analyzed cedid not exceed 20%.
However, this group accounted for the majority (J08fbthe
proceedings, when only one tender was submitted i{luid
not include contracts awarded under a si-source and
negotiations without notice). In more than haltleé analzed
cases (66%), the difference exceeded 40%, whicfirotna
great diversity of tender prices for services. Nasfethe
analyzed cases registered the difference exceddifgb anc
only in 6 cases (7%) it exceeded 8

V.SUMMARY

The analysis of awarded public contracts for camsion,
which involved project management implies that cialg the
manager proceeds most often by open tenderingtendnly
criterion used is the price. Open tering is one of the main
modes of public procurement; it does not requirevisions
set out by regulations, whilst tenders may be sttbohiby all
interested contractors. This form of selecting tenagemer
company should not raise objections, howeve concern is
the use of only one criterio- the price. The lowest price
criterion ensures a rapid evaluation process and
transparency of decisions taken by the Client, dog#s no
necessarily result in selecting cheapest product or service
[16].

Taking into account that the manager on behalf efGlient
coordinates the progress of works and activities thod
contractors, whilst in the case of the Project ®uiper, is
authorized to sign agreements on behalf of thenglithe use
of quality criteria in selecting would be recommended. Bz
on data from the Public Procurement Bulletin 210t@rts
for construction awarded in Poland in 2011 invol
management services, of which 78 concerned theupFoeni
for the Project Supervisor and 132 prrement for the
Engineer. The choice of the Engineer is determimedse of
the FIDIC conditions of contract. FIDIC publicatorlearly
indicate the need to select the Engineer basecarily on the
quality criteria [2Q, which public clients in Polandeem not
to notice. This approach often leads to the sepctf an
incompetent manager and later on, causes problemject
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delivery, which both the client and the contractoan
experience in practice. Employing management compas
not particularly popular in the public procuremenarket in
Poland. Out of 49 442 contracts for constructionrkso
awarded in 2011, only 210 contracts included theises of
the manager. It should be noted that appointmenthef
Project Supervisor or the Engineer (FIDIC model)
associated with additional costs for the Clientalihprobably
is an obstacle to the development of such seruicé® public
procurement market.

is
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